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WWPEM, PLLC Defendants’ Motion In Limine 

SC-8278-012 

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS 

) FIFTEENTH JUDICIAL CIRCUIT 

COUNTY OF HORRY ) CIVIL ACTION NO. 2024-CP-26-03798 

JENNIFER SPIVEY FOLEY, as Personal ) 

Representative of the Estate of SCOTT ) 

RYAN SPIVEY, ) 

) 

Plaintiff, ) 

) DEFENDANTS’ MOTION 

vs. ) IN LIMINE 

) 

CHARLES WELDON BOYD and ) 

KENNETH WILLIAMS, ) 

) 

Defendants. ) 

) 

TO: PLAINTIFF, BY AND THOUGH HER ATTORNEYS: 

PLEASE TAKE NOTICE that attorneys for the Defendant, Charles Weldon Boyd 

(“Defendant Boyd”) and Defendant Kenneth Williams (“Defendant Williams”) will move before 

the Court, the Honorable Eugen Griffith presiding on July 10, 2025 for an Order or Orders upon 

the Defendants’ request to present into the evidence of the pre-trial stand your ground hearing 

authenticated witness statements that are among the public records of Horry County, South 

Carolina.  

Defendants are informed and believe that the witness statements Defendants seek to admit 

into the evidence of their non-jury stand your ground hearing, once authenticated by an appropriate 

official of Horry County, South Carolina, are properly admissible as public records and in some 

cases qualify for other exceptions to the hearsay rule that would otherwise bar admission. 

Defendants are further informed and believe that admission of the public record witness 

statements into the evidence of their non-jury stand your ground hearing will alleviate the parties 
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WWPEM, PLLC  Defendants’ Motion In Limine  

SC-8278-012    

of the burden to domesticate and serve subpoenas upon witnesses located outside of the State of 

South Carolina. 

The Defendants intend to further support their motion with motion memoranda, statutory 

and common law of the State of South Carolina and such argument as the Court will permit. 

The undersigned certify that prior to filing the within motion that one or more has 

communicated in a good faith attempt to resolve these matters and that the undersigned are 

informed and believe that further consultation would be to no avail.  

Respectfully submitted, 

WRIGHT, WORLEY, POPE,   ROBERT E. LEE, LLC 

 EKSTER & MOSS, PLLC    Attorneys for Defendant Williams 

 Attorneys for the Defendant Boyd    

 

 /s Kenneth R. Moss    s// Robert E. Lee 

_________________________________ ______________________________ 

 Kenneth R. Moss, SC Bar No: 15520  Robert E. Lee – S.C. Bar No. 63052 

George N. Spirakis, SC Bar No. 12024 Post Office Box 1096 

628A Sea Mountain Highway   Marion, South Carolina 29571 

North Myrtle Beach SC 29582  Telephone: 843-423-1313 

 Tel: (843) 281-9901 fax: (843) 281-9903  E-Mail: rel@rellawfirm.com 

 Email: KennethMoss@wwpemlaw.com 

  GeorgeSpirakis@wwpemlaw.com 

THE LAW OFFICES OF 

L. MORGAN MARTIN, PA 

Attorneys for Defendant Williams 

 

s// L. Morgan Martin 

______________________________ 

L. Morgan Martin 

O’Bryan Martin 

1121 Third Avenue 

Conway SC 29526 

Telephone: 843-248-3177 

E-Mail:mmartin@lmorganmartin.com 

martino@lmorganmartin.com 
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STATE OF SOUTH CAROLINA  ) IN THE COURT OF COMMON PLEAS 
      ) FIFTEENTH JUDICIAL CIRCUIT 

COUNTY OF HORRY   ) CIVIL ACTION NO. 2024-CP-26-03798 
      ) 

JENNIFER SPIVEY FOLEY, as Personal ) 
Representative of the Estate of SCOTT ) 
RYAN SPIVEY,    ) 

      ) MEMORANDUM OF LAW IN   

      ) SUPPORT OF DEFENDANTS’   

      ) MOTION IN LIMINE 
   Plaintiff,  )   
      )  

vs.      ) 
      ) 

CHARLES WELDON BOYD and  ) 
KENNETH WILLIAMS,   ) 
      ) 

   Defendants.  ) 
      ) 

 
PRELIMINARY STATEMENT 

 

 Defendant Charles Weldon Boyd (hereinafter “Defendant Boyd”) and Defendant Kenneth 

Williams (hereinafter “Defendant Williams”) (hereinafter collectively “Defendants”), by and 

through their undersigned attorneys, respectfully submit this memorandum of law in support of 

their motion in limine seeking to admit 911 calls and video recorded statements made to emergency 

dispatchers and law enforcement  officers.  The calls and statements were in connection with an 

episode of aggressive and erratic driving and violent behavior that resulted in a fatal exchange of 

gunfire.  Contemporaneous 911 calls were made during the events as they unfolded.  On-scene 

witness statements were made to law enforcement immediately following the fatal event. The 

subject 911 calls and witness statements of this motion were audio recorded by Horry County, 

remain public records of Horry County and include each caller’s self-identification.  For the 

reasons set forth herein, it is respectfully submitted that the subject statements are admissible as 
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express exceptions to the rule against hearsay and that Defendants’ motion should be GRANTED 

in its entirety.  

FACTUAL BACKGROUND 

 

 On the afternoon of September 9, 2023, Defendants travelled along South Carolina 

Highway 9 (hereinafter “Highway 9”) near Longs, Horry County, South Carolina. (Ex. 21, pp. 2-

4). Defendant Boyd was driving his white pickup truck. (Ex. 21, pp. 4-5). Defendant Williams was 

the front seat passenger. (Ex. 21, pp. 4-5). At one point during the drive, Defendants observed 

Scott Ryan Spivey (hereinafter “Decedent”) point a semi-automatic handgun directly at Defendant 

Williams while driving a black pickup truck in the right-hand lane. (Ex. 21, pp. 2-3).  

 A fellow motorist, Blaize Ward (hereinafter “Ms. Ward”), witnessed Decedent pointing his 

handgun at Defendants and called 911. (Ex. 1, p. 2). Ms. Ward reported to the dispatcher 

(hereinafter “Dispatcher 1”) that Decedent was “all over the road,” and pointing his handgun at 

her and other motorists, including Defendants. (Ex. 1, p. 2). Immediately after Ms. Ward initiated 

her call to authorities, Defendant Boyd took evasive action in response to Decedent’s swerving by 

pulling off of the roadway and onto the grass. (Ex. 21, pp. 4-5; Ex. 1, p. 2). After Defendant Boyd 

pulled back onto the roadway, he called 911 to request emergency services. (Ex. 21, pp. 1-4).  

 Decedent then turned off Highway 9 on to Camp Swamp Road. (Ex. 1, p. 5). Defendant 

Boyd, with Ms. Ward in succession, turned on to Camp Swamp Road behind Decedent. (Ex. 21, 

pp. 4-5; Ex. 1, pp. 5-9). Decedent abruptly braked and exited his pickup truck; he aimed his 

handgun at Defendants. (Ex. 1, p. 5; Ex. 21, pp. 5-8). Decedent fired at Defendants. (Ex. 21, pp. 

5-8). Defendants returned fire, and in doing so, fatally shot Decedent. (Ex. 21, p. 8). Ms. Ward 

witnessed the exchange of gunfire and relayed her observations to Dispatcher 1; after the shooting, 

a second dispatcher (hereinafter “Dispatcher 2”) assumed Ms. Ward’s call. (Ex. 1, pp. 20-23).  
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 3 

 At the time of the shooting, motorist Frank McMurrough (hereinafter Mr. McMurrough) 

and his wife drove past Defendants and Decedent on Camp Swamp Road. (Ex. 2, p. 2). After 

witnessing the exchange of gunfire, Mr. McMurrough called 911. (Ex. 2). Police Officers with the 

Horry County Police Department (hereinafter “HCPD”) arrived on scene and interviewed 

Defendant Boyd and Defendant Williams (Ex. 3, pp. 58-59). At the scene, HCPD Officers also 

interviewed Ms. Ward (Ex. 7; Ex. 8) and Mr. McMurrough (Ex. 3, pp.11-13). 

LAW AND ARGUMENT 

I. Pretrial Rulings on the Admissibility of Evidence  

  “The purpose of a motion in limine is to prevent disclosure of potentially prejudicial matter 

to the jury.” State v. Floyd, 295 S.C. 518, 520 (1988). “Generally, a motion in limine is not a final 

determination; a contemporaneous objection must be made when the evidence is introduced.” State 

v. Wiles, 383 S.C. 151, 156 (2009); see State v. Smith, 337 S.C. 27, 32 (1999) (“A pretrial ruling 

on the admissibility of evidence is preliminary and is subject to change based on developments at 

trial.”). “A ruling on the admissibility of evidence is within the sound discretion of the trial court 

and will not be reversed absent an abuse of discretion.” State v. Washington, 379 S.C. 120, 123-

124 (2008); see State v. Weston, 367 S.C. 279, 288 (2006) (“The improper admission of hearsay 

is reversible error only when the admission causes prejudice.”). 

II. Admissibility of Evidence Under Exceptions to the Rule Against Hearsay   

 

 “‘Hearsay’ is a statement, other than one made by the declarant while testifying at the trial 

or hearing, offered in evidence to prove the truth of the matter asserted.” Rule 801(c), South 

Carolina Rules of Evidence (“SCRE”). “Hearsay is not admissible except as provided by these 

rules or by other rules prescribed by the Supreme Court of this State or by statute.” Rule 802, 

SCRE. Statements that fall within an exception to the rule against hearsay in Rule 803, SCRE 
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 4 

“may be used substantively, that is, to prove the truth of the matter asserted.” State v. Sims, 348 

S.C. 16, 20 (2002). As set forth below, statements made by Ms. Ward, Defendants, and Mr. 

McMurrough satisfy the requirements for admissibility under the hearsay exceptions for present 

sense impressions and excited utterances.  

A. Present Sense Impression Exception to the Rule Against Hearsay 

 A present sense impression is “[a] statement describing or explaining an event or condition 

made while the declarant was perceiving the event or condition, or immediately thereafter.” Rule 

803(1), SCRE. “There are three elements to the foundation for the admission of a hearsay statement 

as a present sense impression: (1) the statement must describe or explain an event or condition; (2) 

the statement must be contemporaneous with the event; and (3) the declarant must have personally 

perceived the event.” State v. Hendricks, 408 S.C. 525, 533 (Ct. App. 2014).  

i. Ms. Ward’s Statements to Dispatcher 1 Prior to and at the Time of the Shooting Are 
 Admissible as Present Sense Impressions  

 

 Ms. Ward’s statements to Dispatcher 1 via 911 are admissible as present sense impressions 

because her statements described the situation involving Defendants and Decedent that she 

observed on Highway 9 at the same time or very close in time to when she personally perceived 

it. See Rule 803(1), SCRE; Hendricks, 408 S.C. at 533. For instance, at the beginning of the call, 

Ms. Ward informed the dispatcher: “I’m on Highway 9 about to come up on Minute Man and Little 

Ceaser right here in Longs. There is a guy that is [waving] a gun in front of me trying to shoot at 

my car and the other ones beside us. He’s all over the road.” (Ex. 1, p. 2). As demonstrated by Ms. 

Ward’s use of the present tense, her statements reflect her observations of the events as they 

occurred. Ms. Ward further remarked, “He’s waiving it out the window at everybody. I don’t know 

if he’s under the influence of anything because he’s all over the road. He’s, he just made one guy 

run off the road completely.” (Ex. 1, p. 2) (emphasis added). Ms. Ward relayed her observations 
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 5 

to the dispatcher that the man brandishing the handgun – Decedent – was driving a black pickup 

truck, “pointing it out the window trying to shoot this car right now” (Ex. 1, p. 3), “driving 

reckless,” and “causing [a] disruption.” (Ex. 1, pp. 5-9). Insofar as Ms. Ward’s statements consist 

of descriptions and explanations of the event to which she personally bore witness on Highway 9, 

they satisfy each element for admission as present sense impressions. 

 Ms. Ward continued to describe the event as it unfolded on Camp Swamp Road, stating, 

“And he, he just turned down, okay, what is the road right here. Camp Swamp Road.” (Ex. 1, pp. 

5-9) (emphasis added).  Ms. Ward’s use of the word “just” illustrates that her statements describing 

Decedent’s actions were contemporaneous with his actions. The contemporaneity of her 

statements is further demonstrated by the manner in which she processed her perceptions aloud, 

asking herself, “what is the road right here?” (Ex. 1, pp. 5-9). After informing Dispatcher 1 that 

Decedent had “pulled over on the side of the road,” Ms. Ward indicated that she, too, was turning 

down Camp Swamp Road. (Ex. 1, pp. 5-9). Ms. Ward stated, “He’s jumping out of the truck,” and 

then exclaimed, “Oh my god! He’s shooting! Oh my god!” (Ex. 1, pp. 5-9). Ms. Ward exclaimed 

“. . . I’ve got to move.  I’ve got to move.” (Ex. 1, pp. 5-9). “ In response to the dispatcher’s inquiry, 

Ms. Ward informed the dispatcher, “He’s shooting the truck in front of us.” (Ex. 1, pp. 5-9). Ms. 

Ward’s use of the present tense, in addition to her use of exclamatives, establishes that she was 

describing an event – the shooting – at the same time of the shooting and that she personally 

perceived the event. Accordingly, the foregoing statements meet the foundation for admissibility 

under the present sense impression exception to the rule against hearsay. See Davis, 371 S.C. at 

180-181 n. 9 (explaining a declarant’s statement about a shooting was not admissible as a present 

sense impression because the declarant did not personally perceive the shooting).     
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 6 

 In the mere moments following the shooting, Ms. Ward informed Dispatcher 1 that in the 

course of discharging his firearm, Decedent had hit her car, leading her to turn off of the roadway. 

(Ex. 1, pp. 5-9). Even having turned off of the road, Ms. Ward continued to perceive the event, 

stating: “But they’re, I’m watching him, they’re sitting right there.” (Ex. 1, pp. 5-9) (emphasis 

added). In the wake of the shooting, Ms. Ward continued to describe the event that she had just 

witnessed to Dispatcher 1, stating, that Decedent “shot at me because he was shooting the truck in 

front of me.” (Ex. 1, pp. 10-11). Given that Ms. Ward’s statements closely followed the event that 

she perceived and which her statement described, the statements constitute admissible present 

sense impressions. See Rule 803(1), SCRE (requiring that present sense impression statements 

occur contemporaneously with the event or “immediately thereafter”); see also State v. Parvin, 

413 S.C. 497, 503 (Ct. App. 2015) (“Our courts have not delineated a time frame that would 

constitute ‘immediately thereafter’; however, this court has held a statement given nearly ten hours 

after the perceived incident cannot be admitted under Rule 803(1).”).  

ii. Defendant Boyd’s Statements Made to Emergency Dispatch Are Admissible as Present 

 Sense Impressions  
 

 Defendant Boyd’s statements made to emergency dispatch via 911 are admissible as 

present sense impressions because his statements described his personal perceptions of Decedent’s 

conduct and the events that occurred as a result thereof at the same time, or very close in time, to 

when Defendant Boyd personally perceived the events. See Rule 803(1), SCRE; Hendricks, 408 

S.C. at 533. For instance, Defendant Boyd made numerous observations on the call, including: 

“I’ve got a guy pointing a gun at me driving,” and “He keeps throwing the gun in our faces, acting 

like he’s about to shoot us.” (Ex. 21, pp. 2-3). Defendant Boyd exclaimed:  

 I’m going to stay with him the whole way. Y’all need to get this guy off the road. He’s 

 aiming guns at people. He racked it, he was about to shoot at us, we pulled our guns out. I 
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 7 

 don’t know what this dude’s problem is. I’m towing a[n] [expletive] couch, and he just 
 pulls up next to us and aims a gun at my [expletive] friend’s head. 

 

(Ex. 21, pp. 2-3). Defendant Boyd continued to describe the situation, stating: “Then he tried to 

slam on brakes and wreck me. Ran me into the grass. He just swerved at me. I need a, I need a 

trooper fast.” (Ex. 21, pp. 4-5). Defendant Boyd’s urgency at the beginning of his 911 call while 

he described the circumstances of his encounter with Decedent on Highway 9 support that he made 

these statements very closely in time to when the encounter occurred. See Rule 803(1), SCRE 

(present sense impression statements may occur “immediately” after declarant perceived event). 

 As the situation evolved, Defendant Boyd continued to relay his perceptions to emergency 

dispatch, indicating that Decedent was turning off Highway 9. (Ex. 21, pp. 4-5). Specifically, 

Defendant Boyd remarked: “Alright so, he’s turning onto Camp Swamp Road. He’s stopping. He’s 

stopping. Hey, we’re about to have a[n] [expletive] shoot out. He’s got a[n] [expletive] gun.” (Ex. 

21, pp. 4-5). These statements describe the set of circumstances that Defendant Boyd and 

Defendant Williams encountered as they encountered them in real time. Then, immediately after 

the exchange of gunfire, Defendant Boyd exclaimed: “Hey (inaudible) us please. He, he aimed and 

shot. He held his gun up and aimed right at us. Dude, please come help us man.” (Ex. 21, pp. 5-

8). Inasmuch as Defendant Boyd’s statements chronicled the event at the same time or very closely 

in time to when he personally perceived it, the foregoing are admissible present sense impressions.  

B. Excited Utterance Exception to Rule Against Hearsay 

 An excited utterance is “[a] statement relating to a startling event or condition made while 

the declarant was under the stress of excitement caused by the event or condition.” Rule 803(2), 

SCRE. “Three elements must be met for a statement to be an excited utterance: (1) the statement 

must relate to a startling event or condition; (2) the statement must have been made while the 
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 8 

declarant was under the stress of excitement; and (3) the stress of excitement must be caused by 

the startling event or condition.” State v. Stahlnecker, 386 S.C. 609, 623 (2010).  

 “The rationale behind the excited utterance exception is that the startling event suspends 

the declarant’s process of reflective thought, reducing the likelihood of fabrication. In determining 

whether a statement falls within the excited utterance exception, a court must consider the totality 

of the circumstances.” State v. Dennis, 337 S.C. 275, 285 (1999). “The passage of time between 

the startling event and the statement is one factor to consider, but it is not the dispositive factor.” 

Stahlnecker, 386 S.C. at 623. “Other factors useful in determining whether a statement qualifies 

as an excited utterance includes the declarant’s demeanor, the declarant’s age, and the severity of 

the startling event.” Sims, 348 S.C. at 22.  “[T]he burden of establishing the facts which qualify a 

statement as an excited utterance rests with the proponent of the evidence.” State v. Davis, 371 

S.C. 170, 178-179 (2006) (internal quotation marks and citations omitted).  

i. Ms. Ward’s Statements Following the Shooting to Dispatcher 1 and Dispatcher 2 Are 
 Admissible as Excited Utterances  
 

 Directly after the shooting, while Ms. Ward was sitting in her car witnessing the aftermath 

of the incident unfold, Ms. Ward continued to describe the series of events leading to the exchange 

of gunfire and the shooting itself. (Ex. 1, pp. 10-23). Ms. Ward’s statements made in this period 

constitute excited utterances and are thus admissible as exceptions to the rule against hearsay.  

 First, with regard to the startling nature of the event, Ms. Ward’s statements relate to an 

episode wherein: Decedent drove alongside her in an erratic and reckless manner, and pointed a 

handgun at her; Decedent fired his handgun at Defendants, and in the course of doing so, struck 

Ms. Ward’s vehicle with a bullet; and Decedent and Defendants engaged in a fatal exchange of 

gunfire. This episode – ranging from the reckless driving to the fatal shooting – constitutes a 

startling event because it defies all notions of basic safety, normalcy, and everyday expectations. 
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 9 

The episode necessarily confronted its witnesses, including Ms. Ward, with life-threatening 

violence, as well as emotional and psychological overwhelm. Case law is clear that aggressive 

physical altercations and fatal shootings comparable in grade to the instant circumstances qualify 

as startling events for the purposes of Rule 803(2), SCRE. See, e.g., Dennis, 337 S.C. at 284 

(finding that a fatal shooting that abruptly ended a fistfight was a startling event); State v. Burdette, 

335 S.C. 34, 37, 41-42 (1999) (finding a physical attack wherein victims were thrown to the ground 

and “beat... about the head and face” qualified as a startling event); see also Davis, 371 S.C. at 179 

(acknowledging that murder is a startling event but that murder alone is insufficient to satisfy the 

foundation for a statement’s admissibility as an excited utterance).  

 Second, Ms. Ward was “under the stress of excitement” when she made the subject 

statements. Rule 803(2), SCRE. As an initial matter, the amount of time that passed between the 

startling event and the time that Ms. Ward made the statements weighs in favor of admissibility 

insofar as it was brief – at most, a matter of minutes. See Dennis, 337 S.C. at 284 (finding 

eyewitness statement made “one to two minutes after the shooting” was an excited utterance); 

State v. Blackburn, 271 S.C. 324, 328 (1978) (stating that a time interval in excess of one hour 

between an event and a statement does not disqualify the statement as an excited utterance). That 

Ms. Ward was “under the stress of excitement” is further illustrated by her panicked and hysterical 

demeanor. (Ex. 1, pp. 17-23). For example, Ms. Ward relayed: “This mess has my nerves rattled 

because I don’t know if that man in that white truck is dead or anything. And that, you know, it’s 

just, it’s traumatizing, you know.” (Ex. 1, pp. 17-19). Ms. Ward then apologized, stating, “I’m 

sorry. I don’t mean to be like all crying on the phone.” (Ex. 1, pp. 17-19) (emphasis added). 

Additionally, Ms. Ward stated, “I’m just, my nerves are shot.” (Ex. 1, pp. 20-23) (emphasis added). 

Because Ms. Ward made the subject statements “under the immediate and uncontrolled domination 
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 10 

of the senses, rather than under reason and reflection,” the statements meet the second element of 

the excited utterance test. State v. McHoney, 344 S.C. 85, 94 (2001).  

 Finally, turning to the third element, Ms. Ward’s admissions establish that Ms. Ward’s 

stress of excitement was caused by the subject startling event. To that end, as previously noted, 

Ms. Ward stated, “This mess has my nerves rattled.” (Ex. 1, pp. 17-19) (emphasis added). She 

further stated, “But I’m, I’m just, I’m nervous because I’m worried about the guy in the white 

truck because he [Decedent] shot his truck so many times.” (Ex. 1, pp. 20-23) (emphasis added). 

Considering the extreme severity of Decedent’s reckless driving while brandishing a handgun and 

the fatal exchange of gunfire in connection with Ms. Ward’s own admissions that her emotional 

distress stemmed from the event, it is axiomatic that her stress of excitement was caused by the 

startling event. In sum, the foregoing establishes that Ms. Ward’s statements to Dispatcher 1 and 

Dispatcher 2 following the shooting qualify as admissible excited utterances.      

ii. Defendant Boyd’s Statements Made to Emergency Dispatch Are Also Admissible as Excited 
 Utterances  
 

 Defendant Boyd’s statements preceding the shooting – describing Decedent’s erratic and 

reckless driving while brandishing a handgun – and immediately following the shooting, also meet 

the foundational requirements for admission as excited utterances. As discussed in Section (II) (B) 

(i), supra, the instant episode, in its entirety, is unquestionably a startling event given its 

destabilizing and destructive nature. From Decedent’s reckless driving to aiming and ultimately 

firing his handgun at Defendants, the event was one psychologically and emotionally jarring. 

Moreover, Defendant Boyd was driven off of the road while operating a truck and trailer, and one 

of three people involved in the fatal gunfire exchange. While the former amounted to life-

threatening violence, the latter constituted life-ending violence – both deeply disturbing 

experiences. Accordingly, the instant episode is a startling event in satisfaction of the first element.  
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 11 

 Defendant Boyd’s distress at the beginning of the call in the moments following his initial 

encounter with Decedent, and his panic-stricken exclamations immediately following the shooting 

each establish that his statements were made while he was under the stress of excitement and that 

the stress of excitement was caused by the startling events. For instance, following the shooting, 

Defendant Boyd’s statements reflect a surge of emotions, including fear, confusion, and horror. 

Defendant Boyd cried out, “We, I, dude, I don’t want to go over there. This guy will [sic] tried to 

kill us. I don’t know if he’s shot or not man. He shot [expletive] first. The dude shot at us bro. Why 

the [expletive] would he do that?” (Ex. 21, pp. 5-8). After continuing to question why Decedent 

would have shot at himself and Defendant Williams, Defendant Boyd remarked:  

 He, he, he got out. Held the gun up and then he racked it, and then when he racked we’re, 

 I start, I tried to put the truck in reverse and get the [expletive] out of here. And then he 
 shot. I don’t know if he shot my truck, I don’t know where it hit. But as soon as he shot, 
 man I shot back. I, I can’t risk my [expletive] life like that.     

 

(Ex. 21, pp. 5-8). Considering the severity of the subject startling event, Defendant Boyd’s direct 

involvement in the life-ending violence, and the exceedingly brief interval of time between the 

event and the statements he made to emergency dispatch following the shooting, the statements 

encompass the essential and recognizable feature of the exception – that is, instinctive utterances 

made in spontaneous excitement such that the opportunity for fabrication is precluded. See 

Blackburn, 271 S.C. at 327. Thus, Defendant Boyd’s statements made on his 911 call constitute 

excited utterances and are admissible as exceptions to the rule against hearsay.   

iii. Mr. McMurrough’s Statements Made to Emergency Dispatch Are Admissible as Excited 
 Utterances  

 

 Mr. McMurrough’s statements made to emergency dispatch via his 911 call immediately 

following the shooting satisfy each element of the foundation for admission as excited utterances. 

The statements here unquestionably meet the first element because they relate to the startling event 
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of Mr. McMurrough observing the fatal exchange of gunfire between Decedent and Defendants. 

See Dennis, 337 S.C. at 284. As Mr. McMurrough exclaimed at the beginning of the call, “I am – 

I don’t even know. I just came down from a – one second. I am really sorry. Somebody just shot 

somebody in the middle of the road. I am on the corner of Camp Swamp Road.” (Ex. 2, p. 2). Mr. 

McMurrough continued, stating: “I mean I – I was driving by and bullets were going by.” (Ex. 2, 

pp. 3-4). Given that gunfire on a local roadway is unexpected, and driving past it reflects an 

immediate, violent threat to life, the event Mr. McMurrough witnessed was undeniably startling.  

 Turning to the second element, Mr. McMurrough was “under the stress of excitement” 

when he made the subject statements to emergency dispatch. To that end, Mr. McMurrough 

initiated his 911 call in the moments immediately following the shooting. (Ex. 2, p. 2). 

Accordingly, any opportunity for reflective thought was suspended. See Hendricks, 408 S.C. at 

534 (finding no foundation for excited utterance where declarant did not immediately call 911 

because it provided an opportunity for reflection). Moreover, Mr. McMurrough’s panicked 

demeanor, use of an expletive, and expressions of nervous tension – such as “oh boy” – establish 

that he was under the stress of excitement while making the statements contained in his 911 

recording. (Ex. 2, pp. 3-4, 8-10). As made clear by Mr. McMurrough’s statement, “I just don’t 

want to get shot at,” the stress of excitement – consisting of, among other emotions, fear – 

continued throughout Mr. McMurrough’s 911 call. (Ex. 2, pp. 8-10).  

 The foregoing also establishes that Mr. McMurrough’s stress of excitement stemmed from 

witnessing the startling event of fatal gunfire. Taking into consideration the totality of the 

circumstances, “the nature of [Mr. McMurrough’s] reaction was such that it generated the 

spontaneity that gives an excited utterance its inherent reliability.” Hendricks, 408 S.C. at 533. 

E
LE

C
T

R
O

N
IC

A
LLY

 F
ILE

D
 - 2025 Jul 07 9:14 P

M
 - H

O
R

R
Y

 - C
O

M
M

O
N

 P
LE

A
S

 - C
A

S
E

#2024C
P

2603798



 13 

Thus, the statements made to emergency dispatch by Mr. McMurrough, as an eyewitness to the 

startling event, constitute admissible excited utterances. See Sims, 304 S.C. at 405. 

iv. Statements Made by Defendants, Ms. Ward, and Mr. McMurrough in the Course of On-
 Scene Witness Interviews Are Admissible as Excited Utterances  
 

 While the South Carolina Supreme Court has declined to apply the excited utterance 

exception to “statements [made] in a formal interview with law enforcement at police headquarters 

almost ninety minutes after the events,” the Court “has found statements made to law enforcement 

qualify as an excited utterance under other circumstances.” Washington, 379 S.C. at 125, citing 

Burdette, 335 S.C. at 43-44 (noting “this Court has generally allowed as excited utterances 

statements made by the victim to the police immediately following a physical attack”); State v. 

Harrison, 298 S.C. 333, 380 (1989) (finding statements made by victim to investigating officer 

who met the victim at her home before accompanying her back to the scene were admissible as 

excited utterances); State v. Quillien, 263 S.C. 87, 96-97 (1974) (finding statements made by 

prosecuting witness to police officer at hospital following attack admissible under excited 

utterance exception). 

 Here, the statements made by Defendants, Ms. Ward, and Mr. McMurrough to HCPD 

Officers immediately following the fatal gunfire exchange are consistent with “the off-the-cuff 

volunteered responses to law enforcement that the Court has allowed under the excited utterance 

exception.” Washington, 379 S.C. at 125. With regard to the required foundational elements, as 

thoroughly discussed in Section (II) (B) (i-iii), supra, the statements made by the above-referenced 

individuals clearly meet the first element because they relate to the startling events that transpired 

as a result of Decedent’s erratic and life-threatening conduct. Turning next to the third element, if 

all of the declarants were under the stress of excitement while speaking to HCPD Officers, then 

that stress was unquestionably caused by the startling event. See Section (II) (B) (i-iii), supra.  
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 As for whether Defendants, Ms. Ward, and Mr. McMurrough were “under the stress of 

excitement” at the time of the on-scene witness interviews, very little time elapsed between the 

fatal gunfire exchange and the arrival of HCPD Officers on scene. Blackburn, 271 S.C. at 328 

(reasoning that a time interval of one hour does not preclude a finding that a statement was an 

excited utterance). The severity of the startling event also supports a finding that the on-scene 

witness statements are admissible as excited utterances. Each of the declarants were personally 

subjected to Decedent’s life-threatening violence by their proximity to Decedent at the time that 

he escalated the events and fired his handgun at Defendants – and Defendants, in particular, were 

forced to respond to Decedent’s deadly threat. On this basis, a finding that the subject on-scene 

witness statements are admissible as excited utterances would be well within the scope of the 

exception as excited utterances. 

 
 

[ Conclusion and signatures are on the following page ]  
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CONCLUSION 

 

For the foregoing reasons, Defendants respectfully request that the Court grant the above-

referenced motion in limine and rule that the above-referenced 911 calls and witness statements 

made in the course of on-scene interviews are admissible as exceptions to the rule against hearsay. 

Respectfully submitted this 7th day of July 2025. 
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