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IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DIVISION

RobertC. Cahaly, )
)
Plaintiff, ) Civil Action No. 6:13-cv-00775-JMC
)
V. )
) ORDER AND OPINION
Paul C. LaRosa, lll, Reginald I. Lloyd, )
South Carolina Law Enforcement Division, )
)
Defendants. )

)

Plaintiff Robert C. Cahaly is a Republicaolitical consultant who has engaged and

seeks to continue to engage in political speactl political campaigns in the state of South
Carolina. (ECF No. 1-2 at 8.) Plaintifted the instant action on October 31, 2012, in South
Carolina state court claiming pursuant to 42 0. 1983 that provisions of South Carolina
state law enforced by Defendants Paul C. LaRtaReginald I. Lloyd, and South Carolina
Law Enforcement Division (“SLED”) (collectively ferred to as “Defendasit) violated his First
Amendment right of free speech. GE No. 1-2.) Plaintiff requestatkclaratory relief as well as
an injunction to enjoin Defendants from enfarg the relevant South @aina Code sections.
(Id. at 18-19.) Plaintiff also k#liged state law claims of false imprisonment and malicious
prosecution. Ifl. at 19-21.)

Defendants filed a notice of removal on Ma22, 2013. (ECF No. 1.) This matter is
before the court on Plaintiff's Motion for Prelimiryainjunction, or in the Akrnative, for Partial
Summary Judgment (ECF No. 14efendants’ Motion for Sumany Judgment (ECF No. 17),
and Plaintiff's Motion to Expeditéhe Decision (ECF No. 25) For the reasons set forth below,

the courtGRANTS Plaintiff's motion for partial summary judgment and ther&@B&NIES AS
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MOOT Plaintiff's motion in the alternative for agdiminary injunction and Plaintiff's motion to
expedite the court’s decision. The court furtB®ANTS IN PART andDENIES IN PART
Defendants’ motion for summary judgment.
RELEVANT FACTUAL AND PROCEDURAL BACKGROUND

South Carolina Code 8§ 16-17-446 (2003) whiatorporates certain components of § 16-
17-445 (2003 & Supp. 2013) is at the heart of the wsial of Plaintiff's constitutional claims.
Therefore, the pertinent provisis are identified herein. Semn 16-17-446, entitled “Regulation
of automatically dialed announcing de®i(ADAD),” states as follows:

(A) Adad means an automatically didl announcing device which delivers a
recorded message without assistahgea live operator for the purpose of
making an unsolicited consumer telephaad as definedn Section 16-17-
445(A)(3)? Adad calls include automaticalgnnounced calls of a political
nature including, but not limited to, ksirelating to political campaigns.

(B) Adad calls are prohibited except:

(1) in response to an express request of the person called;

(2) when primarily connected with axisting debt or contract, payment
or performance of which has notdn completed at the time of the
call;

(3) in response to a person with whom the telephone solicitor has an
existing business relationship dmas had a previous business
relationship.

(C) Adad calls which are not phibited undergbsection (B):

(1) are subject to Section 16-#45(B)(1), (2), and (3);

(2) shall disconnect immediately wh the called party hangs up;

(3) are prohibited after severnp. or before eight a.m.;

(4) may not ring at hospitals, policeatbns, fire departments, nursing
homes, or vacation rental units.

(D) A person who violates thisection, upon convictiormust be punished as
provided in Section 16-17-445(F).

! Where the court refers to § 16-17-446 within tbfEnion and order, iglso refers to those
portions of § 16-17-445 that arecorporated within § 16-17-446.

2 While this provision referenceds16-17-445(A)(3), that seoti defines “Prize promotion.See
S.C. Code Ann. 16-17-445(A)(3). Because i8id6-17-445(A)(4) that defines “unsolicited
consumer telephone call”, the court presumesttieastatute’s referencing of 8 16-17-445(A)(3)
is a scrivener’s error. Accordity, the court denies Plaintiff's gaest that the court declare that
8§ 16-17-446’s reference to “ADADS” only enconsgas messages containing a prize promotion.
(SeeECF No. 14-1 at 29-31.)



S.C. Code Ann. § 16-17-446 (emphasis addesgction 16-17-445 is entitled “Regulation of
unsolicited consumer telephone cabisid states, in relevant parts:

(A) As used in this section....
(4) “Unsolicited consumer telephogall” means a consumer
telephone chbther than a call made:

(a) in response to an expserequest of the person called;

(b) primarily in connection witlan existing debor contract,
payment, or performance of which has not been completed
at the time of the call; or

(c) to a person with whom thelephone solicitor has an
existing business relatidrp or had a previous business
relationship....

(B) A telephone solicitowwho makes an unsolicited consumer telephone call
must disclose promptly and in aear conspicuous manner to the person
receiving the call, the following information:

(1) the identity of the seller;

(2) that the purpose of the kil to sell goods or services;

(3) the nature of thgoods or services;...
(F) The departmenhtshall investigate any complaints received concerning
violations of this section. If the dartment has reason believe that there
has been a violation of this sectioanmay request a contested case hearing
before the Administrative Law dlirt to impose a civil penalty...The
department may also bring a cidkttion in the Court of Common Pleas
seeking other relief, including injuneé relief, as the court considers
appropriate against the telephone solicitoraddition, a person who violates
provisions of this sectiois guilty of a misdemeanand, upon conviction for
a first or second offense, must be @inet more than two hundred dollars or

imprisoned for not more than thirtyays.... Each violation constitutes a
separate offense for purposes of the civil and criminal penalties in this
section.

S.C. Code Ann. § 16-17-445 (emphasis added).

Collectively, 88 16-17-446 and 16-17-445 have the impact of prohibiting consumer and
politically-related unsolicited calls made by ADADa&Sso referred to as “robocalls,” with some
exceptions. SeeS.C. Code Ann. 88 16-17-446 at@-17-445. Excepted from § 16-17-446’s

general ban on political and comroi@l robocalls arecalls that are based on some form of

3 “Department” refers to the Department 6bnsumer Affairs. S.C. Code Ann. § 16-17-
445(A)(6).



consent by the person called or some existelgtionship between the person called and the
caller. SeeS.C. Code Ann. § 16-17-446(B). Evenewh a political ocommercial robocall
meets the exception criteria, the statute requiat the caller announce certain identifying
information about the source tiie call and the dizs purpose. S.CCode Ann. 88 16-17-
446(C), 16-17-445(B). Where a ratadler violates the provisionsf the statute, he may be
punished by civil penalty, injutige relief, or criminal misdesanor conviction. S.C. Code
Ann. §8§ 16-17-446(D), 16-17-445(F).

On September 17, 20f0gt Plaintiff's request, a statepresentative sought an opinion
from the state attorney general on the legalitgeatain political phone calls. (ECF No. 14-2 at
10.) Specifically, the state preesentative inquired whethender South Carolina law it was
acceptable to make political calls to answgrimachines but not to live answersld.Y The
representative also asked whethevas legal for organizations such as Survey USA to conduct
automated survey calls that requareecipient’s response via phone keld.)(

The state attorney generasponded in an official opinfoon September 22, 2010. (ECF
No. 14-2 at 11-12; S.C. Att'y. Gen. Op. dhtBept. 22, 2010 (2010 WL 3896174).) In that
opinion, the state attorney genestdted his belief that it was lddar a person to make political
phone calls with a recorded telepleomessage delivered to an answering machine and not a live
person. (ECF No. 14-2 at 11-12; S.C. Att'y. Gen. Op. dated Sept. 22, 2010 (2010 WL
3896174).) The state attorneyngeal further opined that ¢hpurpose of § 16-17-446 was to
“prohibit the unwarranted ing#on by automated dialing de@s in order to promote the

advocacy of a ‘product’ including a particulamdédate.” (ECF No. 14-2 at 11-12; S.C. Attly.

* Although the letter is dated September 17, 2008in#f alleges it wasvritten September 17,
2010. CompareECF No. 14-2 at 1@ ECF No. 14-1 at 5.) The cerd does not resolve this
conflict; however, this fact is nobaterial to the issues of the case.



Gen. Op. dated Sept. 22, 201012 WL 3896174).) As such, dghstate attorney general
concluded that organizations such as Survep W8re allowed to conduct political ADADs that
require the recipient’s responses via phone K&CF No. 14-2 at 11-12; S.C. Att'y. Gen. Op.
dated Sept. 22, 2010 (2010 WL 3896174Hbwever, the state att@ay general cautioned that
those political ADADs could notdwocate for a particular politicalandidate but could instead
obtain a simple snapshot opinioha voter. (ECF No. 14-2 ai1-12; S.C. Att'y. Gen. Op. dated
Sept. 22, 2010 (2010 WL 3896174).) Thus, the sttgney general intpreted 8§ 16-17-446 to
allow political ADADS that were either delivered an answering machine or that obtained a
voter’s opinion by phone key.

In late September 2010, State Represemadimne Peterson Hutto formally requested
that Defendant SLED investigate robocalls madefarence to her electoral race. (ECF No. 17-
3 at 2-3.) Representative Hutto asked thaebdant SLED investigate because her electoral
opponent was an assistant sithic and as a result, Represative Hutto felt local law
enforcement would have a conflict oiterest in handling the matter.ld( at 2.) Defendant
SLED’s investigation revealed thpolitical robocalls had been made in reference to the races of
six female Democratic candidates for the Sdbi#inolina House of Represtatives (collectively
referred to as “the female Democratic candidatesthe FDCs”). (ECHNo. 17-1 at 2; ECF No.
17-2 at 2.) In early October, Defendant SLEd2eived voluntary stateents from each of the
female Democratic candidates. (ECF No. 1a@4£-9.) The FDCs cortgined that robocalls
were made, without their authorization or consevhich the FDCs bedved were intended to
adversely impact their campaigngd.)

Defendant LaRosa asserteddnsworn affidavit that Repsentative Hutto, one of the

female Democratic candidates, provided DefentlaRosa an electroni@ecording of one of the



ADAD calls made within her district. (ECF No. 17-2 at 2.) Defelant LaRosa averred that the
recorded robocall made to Representative Hutto’s constituent stated the following:
Please hold for a one-question survey.

As you may have heard, Speaker o tHouse Nancy Pelosi is coming to
South Carolina.

Do you think incumbent Democrat Anrgeterson Hutto should invite her
fellow Democrat Nancy Pelog» come campaign for her?

Press 1 if you think incumbent Democtatne Peterson Hutto should invite
her fellow Democrat Nancy Peldsi come and campaign with her.

Press 2 if you think incumbent Deorat Anne Peterson Hutto should not
invite her fellow Democrat Nancy Psido come and campaign with her?

(Id. at 2-3.)

Defendant SLED learned through its invesigatthat Plaintiff was responsible for the
calls that were placed. (ECF No. 17-1 at Fpecifically, Defendant SLED determined that
Plaintiff was the president for ehentity that paid the phor®lls for the phone number from
which the calls were made. (ECF No. 17-2 atBefendant SLED presented arrest warrants for
Plaintiff to a state magistrajadge who signed the warrarda November 1, 2010. (ECF No.
17-1 at 4.) On November 3, 2010aipkiff turned himself in ah detention center where he was
booked and released on his own recognizandég. af 4.) At some point, Plaintiff's criminal
matter was transferred to the Solicitor’s Office fioe First Judicial Circtiiof South Carolina.
(ECF No. 17-2 at 4.) On May 1, 2012, the Festcuit Solicitor's Office dismissed the warrants

against Plaintiff. (ECF No. 17-7 at 2.)

> In a written voluntary statement that was swamd witnessed, Representative Hutto stated that
she obtained an audio recording of the robdtath one of her constituents on September 24,
2010. (ECF No. 17-4 at 2.)



On October 31, 2012, Plaintiff filed this actionSouth Carolina state court stating under
42 U.S.C. § 1983 that Defendants violated thstFAmendment on its face and as applied to
Plaintift. (ECF No. 1-2; ECF No. 14-1 at 14-16PBlaintiff requestedieclaratory relief and
requested that Defendants be enjoined fremforcing the state ADAD V&'s restrictions on
political robocalls. (ECF No. 1-2 at 18-19.) amliff further claimedthat he was falsely
imprisoned and maliciously prosecutadviolation of state law. Id. at 19-21.) Defendants
removed this action to federal coon March 22, 2013. (ECF No. 1.)

On November 14, 2013, Plaintiff moved far preliminary injunction, or in the
alternative, for partial sumany judgment. (ECF No. 14.0n December 6, 2013, Defendants
responded to Plaintiff's motion, (ECF No. 18)daalso moved for summary judgment (ECF No.
17). On December 16, 2013, Plaintiff repliedsmpport of his motion. (ECF No. 19.) On
December 21, 2013, Plaintiff filed a responseDefendants’ motion for summary judgment.
(ECF No. 20.) On January 10, 2014, Defendanibee in support of thir motion for summary
judgment. (ECF No. 23.) On March 30, 2014, miffimoved to expedite the court’s decision.
(ECF No. 25.)

LEGAL STANDARDS

Preliminary Injunction

A preliminary injunction is an extraordinaremedy and a plaintiff seeking such remedy
carries a substantial burde®ee Munaf v. Gereb53 U.S. 674, 689-90 (2008). In order for a
court to grant a preliminary injunction, a movantst show (1) he will likely succeed on the
merits, (2) he will suffer irrepable harm in the absence of the injunction; (3) the balance of
equities weighs in his favor; and (4) suelief would be in the public interesWinter v. Natural

Resources Defense Council, Ire55 U.S. 7, 20 (2008). The FélurCircuit hagrecognized that



“in the context of an alleged violation dfirst Amendment rights, a plaintiff's claimed
irreparable harm is inseparably linked to thelihood of success on thaerits of plaintiff's
First Amendment claim.”Centro Tepeyac v. Montgomery Coyrt22 F.3d 184, 190 (4th Cir.
2013). In jointly considéng the third and fourtiWinter prongs, the Fourth Circuit has
established that a state is not harmed by a preliminary injunction where the enforcement of a
statute would likely be found unconstitutionddl. at 191. The Circuit Court has also instructed
that “upholding constitutinal rights surely servele public interest.”

Therefore, in the First Amendment context, the firginter factor of likelihood of
success substantially predominates the preéinginnjunction analysis. Generally, where a
movant demonstrates that hellviikely be successful on his camstional claim, courts will
grant the injunction.

Summary Judgment

Summary judgment is appropriate whehe pleadings, depomhs, answers to
interrogatories, and admissions ole fitogether with affidavits, iny, show that “there is no
genuine dispute as to any material fact andntioeant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(a). A fact is “material”proof of its existace or non-existence would
affect the disposition of the sa under the applicable lawAnderson v. Liberty Lobby Inct77
U.S. 242, 248-49 (1986). A genuine stien of material fact existwhere, after reviewing the
record as a whole, the court finds that a redslerjary could return aerdict for the nonmoving
party. Newport News Holdings Cprv. Virtual City Vision650 F.3d 423, 434 (4th Cir. 2011).
In ruling on a motion for summary judgmentetltourt must construe all inferences and
ambiguities against the movant and in favor of the non-moving pa&Be United States v.

Diebold, Inc, 369 U.S. 654, 655 (1962).



The party seeking summary judgment shoulders the initial burdggnodnstrating to the
district court that there is no gaine issue of material factSee Celotex Corp. v. Catrett77
U.S. 317, 323 (1986). Once the movant has made this threshold demonstration, the non-moving
party, to survive the motion for summary judgmendy not rest on the allegations averred in his
pleadings. Rather, the non-moviparty must demonstrate that specific, material facts exist
which give rise to a genuine issuBee idat 324. Under this standartthe existence of a mere
scintilla of evidence in suppontf the petitioner's position isnsufficient to withstand the
summary judgment motionSee AndersqQrit77 U.S. at 252. Likewisepnclusory allegations or
denials, without more, are insufficient to preclude the granting of the summary judgment motion.
See Ross v. Commc’ns Satellite Corp9 F.2d 355, 365 (4th Cir. 1985).

DISCUSSION

Section 1983: First Amendment Claim

Plaintiff's motion for a preliminary injunain requests that the court enjoin Defendants
from enforcing 8§ 16-17-446 based Braintiff's claim that the state violates Plaintiff's First
Amendment rights. (ECF No. 14-1 at 1.) Pldiralso moves in the alternative for partial
summary judgment whereby the court wodidd the statute unconstitutional and issue a
permanent injunction. Iq. at 1-2.) Quite expectedljpefendants’ motion for summary
judgment focuses primarily on the contentioratthe state statutory provisions regulating
political robocalls do not violate the First AmendmerbedECF No. 17-1 at 4-5.) Given the

predominance of this claim throughout the vasiowotions, the court Wiaddress it first.



A. First Amendment Claim
1. Content-Based Restriction

A central tenet of FitsAmendment jurisprudence is thithe government may not restrict
speech on the basis of its conterRolice Dep’'t of Chi. v. Mosley408 U.S. 92, 95 (1972)
(“[A]bove all else, the First Amendment meatigat government has no power to restrict
expression because of its message, its ideas, iscsubatter, or its content.”). Where a statute
places a differential burden on speech due taatstent, it must withstand a strict scrutiny
analysis by the courtMaryland v. Universal Elections, Inc/29 F.3d 370, 376 (4th Cir. 2013).
“In contrast, regulations that are unrelated tociietent of speech are subject to an intermediate
level of scrutiny, because in masdses they pose a less substansk of excising certain ideas
or viewpoints from the public dialogueld. (internal quotations and citation omitted).

i. Content-Based or Content-Neutral Distinction

The Supreme Court has stated the following watspect to the coamt-based or content-
neutral inquiry:

As a general rule, laws that by their terms distinguish favored speech from

disfavored speech on the basis of itheas or views expressed are content

based. By contrast, laws that confeEmefits or impose burdens on speech

without reference to the ideas orewis expressed are in most instances

content neutral.
Turner Broad. Sys., Inc. v. FC612 U.S. 622, 643 (1994). In detening whether a restriction
of speech is content-based or content-neutred, Fourth Circuit has adopted a pragmatic
approach. Clatterbuck v. City of Charlottesville’08 F.3d 549, 556 (4th Cir. 2013). “The
principal inquiry in determining content nedit@ in speech cases...ishether the government

has adopted a regulation of speech becausdisajreement with the message it conveys.”

Brown v. Town of Cary706 F.3d 294, 301 (4th Cir. 2013)f the governmet has adopted

10



legislation in an effort to censor a particulabjget matter over others, strict scrutiny applies.
Clatterbuck 708 F.3d at 556.

Plaintiff contends that the&ode restrictions, in conjunon with the state attorney
general’s interpretation of thequisions, are content-based becatisegovernment must look at
the content of the speaker’'s message to determirether the law has been violated. (ECF No.
14-1 at 13.) Essentially, Plaintiff argues tl8al6-17-446 is content-based because it restricts
calls on the basis of whether their subjamatter is commercial or political. Sée id.at 13.)
Defendants cite t8rown v. Town of Caryto argue that the FourthrCuit's analysis focuses on
the purpose behind the regutatis adoption and not whetheretlyovernment must look to the
content of the speaker’'s messageCF No. 17-1 at 6-7.)

Indeed, the Fourth Circuit has declined to adoptnalysis, as some circuit courts have,
which focuses on whether the government maosk Ito the content of the speaker's message.
See Brown v. Town of Cary06 F.3d at 302 (“In our view...such an approach imputes a
censorial purpose to every contelistinction, and thet®y applies the highegtdicial scrutiny to
laws that do not always imperil the preeminenttFAmmendment values that such scrutiny serves
to safeguard.”). However, the court understahdsFourth Circuit’'s guidance to indicate that a
law, which distinguishes on tHeasis of content, will belassified as content-basedlessthe
state can show that the law was adopted without a censorial puipeseClatterbuck708 F.3d
at 556;see also Turner Broad. Sys., Inc. v. FE&12 U.S. 622, 642-43 (1994) (“[T]he mere
assertion of a content-neutral purpose fist] enough to save a law which, on its face,
discriminates based on content.”). While Dwfants articulate the correct standard which

emphasizes the purpose behind the regulatiad&ption, (ECF No. 17-1 at 6-7), Defendants

11



have not presented any evidence of the legisda intent in adopting 8 16-17-446’s ban on
political robocalls.

Plaintiff references an opinion of the statitorney general, which constitutes the state
attorney general’s interpretation of the statut8eeECF No. 14-1 at 5.) Plaintiff does so for
reasons unrelated to the courtiguiry into the legisdture’s intent in irplementing 8§ 16-17-446.
Nonetheless, the court finds thidfie state attorney general’s ojoin could be relevant to its
inquiry because “[a]lthouglattorney general opinionare not precedentiathey are afforded
great weight in South Carolina, particulanymatters of statutory constructionMun. Ass’n of
S.C. v. Omaha Prop. & Cas. Ins. C8007 WL 7945179 at *6 (D.S.@pr. 9, 2007) (internal
guotation marks and citation omitted). The staggslature is presumed to have notice of the
state attorney general’s opiniespecially since aate representative requested the opiniBae
Napa Valley Educator's Ass’n Wapa Valley Unified Sch. Distl94 Cal. App. 3d 243, 251
(1987) (“In the absence of conliiog authority, [attorney generatjpinions are persuasive since
the legislature is presumed tme cognizant of that construmti of the statute.”) (internal
guotation marks and citation omittedee also Browning-Feri Inc. v. Virginia 300 S.E.2d
603, 605-06 (Va. 1983) (“The legislaguis presumed to have h&adowledge of the Attorney
General’s interpretation of theastites, and its failure to make corrective amendments evinces
legislative acquiescence in thetédihey General’'s view.”).

The state attorney general interprets § 16-17-446 to allow political robocalls so long as
they are either delivered to an answering machine or they conduct a survey, which requires a
response via phone key and whictesiomot promote a particulaandidate. (ECF No. 14-2 at
11-12; S.C. Att'y. Gen. Op. dated Sept. 210 (2010 WL 3896174).)The state attorney

general stated that the legisle purpose of § 16-17-446 was poevent the wes of robocalls,

12



which promoted a pticular candidate. I§.) However, from this meager explanation, the court
cannot determine the full interf the legislature in banningolitical robocalls, the central
guestion for resolving whether thestriction is content-base&ee Clatterbugk708 F.3d at 555
(“In this inquiry, the governmelst purpose is the controllingpasideration.”) (internal quotation
marks and citation omitted).

Having no evidence from eithgrarty regarding the legaive intent, the court has
conducted its own inquiry into ¢hlegislative history of § 1&7-446’s prohibiton on political
robocalls. The court was unaltle locate any indication of the legislature’s purpose for the
restriction. In the absence @y evidence regarding thissue, the court believes it is
constrained to find upon the parties’ cross-motifmmssummary judgment that Plaintiff has met
his burden in demonstrating that § 16-17-44%rrets speech on the basis of content.

The court further concludes that Defendahéve failed to negate the content-based
classification due to their inability to demonstrate that the staacted the legislation for a non-
censorial purpose. The coumdis it appropriate to place the Han on the state to establish a
content-neutral legislative intelecause the state entity i®tparty best positioned to obtain
such evidence. Moreover, the court is amed that placing such burden on the party
challenging the statute would create a disincerftivahe legislature to create and preserve its
legislative history. In that tdrnative universe, any contentsed statute would be upheld where
no evidence of legislative intent could be fourBkecause the court views such a result contrary
to the law’s general disfavof content-based regulatiorsee R.A.V. v. City of St. PaGbD5 U.S.
377, 382 (1992), the court construes the Fourth Qisagiiidance to require the state to factually
support its claim of aon-censorial purposeSee also Clatterbuck’08 F.3d at 559 (“Indeed, in

the cases...proffered by the City to support contenttrality, the government’s justification for
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the regulation was established in the record,thactourt was able to weigh evidence supporting
that justification.”).
li. Strict Scrutiny

Having concluded that § 16-17-446 is a cottsased restriction, ¢hcourt evaluates the
statute under strict scrutiny. To survive stactutiny, a statute (1) must promote a compelling
governmental interest and (2) must be nalydailored to suppdrthat interest.United States v.
Playboy Entm’t Grp., In¢.529 U.S. 803, 813 (2000). Where “a lesstrictive alternative would
serve the Government's purpose, thedlgure must use that alternativdd. Defendants state
that the government’s purpose innbang political robocalls is t@rotect residential privacy.
(ECF No. 17-1 at 11.) RobocallDefendants contend, are ventrusive anddo not allow
listeners to interact with the callers to prevent future calts.at 11-12.) The court is certainly
sympathetic to that concern and notes thatra¢eurts have uphelthe constitutionality of
robocall restrictive statutes under the intermediate scrutiny framevwiek, e.g., Maryland v.
Universal Elections 729 F.3d at 37677 (“[T]he Supren@ourt has long recognized that
preserving the sanctity of the home, the orteea¢ to which men and women can repair to
escape from the tribulations of their daily putsuis surely an important value.”) (internal
guotation marks and citation omittedjan Bergen v. Minnesqt®9 F.3d 1541, 1555 (8th Cir.
1995).

Nevertheless, and quite sigedintly, Defendants state “[t]lgovernment’s interest is in
eliminating virtually all robocalls, not just thofleat express particulgroints of view, or only
those that express commercial messages, @rtboke that express political messages.” (ECF
No. 23 at 4.) Given that intereshe court finds the statutefatal for its underinclusiveness and

its singling out of commercial and politicalegzh. “A law is underinclusive...and thus not

14



narrowly tailored, when it discriminates agdirsome speakers but not others without a
legitimate ‘neutral justification’ for doing so.Nat'l Fed'n of the Blind v. F.T.C420 F.3d 331,
345 (4th Cir. 2005).

Defendants argue that 8 16-446 is not unlawfully underinctive because it does not
fit the criteria identified by the Fourth Circuit iNational Federation of the Blindf what
constitutes an impermissible underinclusiverresdn. (ECF No. 23 at 4-5.) Those categories
are (1) “where the law represents an attelmpthe government to give one side of a public
debate an advantage over anotk2y;where the regulatiois so broad or narrow in scope that it
undermines the likelihood of a genuine goweental interest; and (3) where the
underinclusiveness is so sevéhat it raises serious doubtbaut whether the government is
actually serving the interests it invokesNat'| Fed'n of the Blingd 420 F.3d at 346. On this
record, the court cannot concludattlthe restrictions at issue in this case do not fall within any
of the categories. Without any evidence rdgay the legislature’purpose for restricting
robocalls on the basis of their commercial otitpal content, the court finds the statute’s
differential treatment of speech impermissible.

Accordingly, 8 16-17-446’s coeht-based restriction does nwithstand strict scrutiny

and therefore violates the First Amendment. tRat reason, the court grants Plaintiff's motion

® The court notes that while several courts hapkeld restrictions on robocalls, those cases
involved statutes that prohibited all types abocalls with allowances for some exceptiofge
Van Bergen v. Minnesot&9 F.3d 1541 (8th Cir. 1995) (uphaildi a Minnesota robocall statute
which applied to all callers regardless of the content of their messBtpes);v. Fessler88 F.3d
729 (9th Cir. 1996) (upholding a California utilities statute reguighDADs which applied
broadly to all users of ADADsMaryland v. Universal Elections, Inc729 F.3d 370 (4th Cir.
2013) (finding the identification requirement preioins of the Telephone Consumer Protection
Act (“TCPA") constitutional in pet because the disclosure requient applied regardless of the
content of the message). In a@st, the statute at issue in ihetant case singles out political
and commercial robocalls as the only tgbealls that are geerally prohibited.

15



for partial summary judgment.The court proceeds to briefagddress Plaintiff's remaining First
Amendment arguments.
2. Compulsory Speech

Plaintiff argues that the reqements for ADAD calls that are excepted under the statute
(calls that are based on consenta previous relabnship) generate compulsory speech. (ECF
No. 14-1 at 16-19.) Section 16-17-446 requires thatcaller who falls into the exception
identify the originating payt the purpose of the callpd the nature of the callSeeS.C. Code §
16-17-446(C)(1). Plaintiff argues the disclosurguieements are political inature and violates
his constitutional right not to spk. (ECF No. 14-1 at 18.)

The First Amendment protects the right tahospeak freely and to refrain from speaking
at all. Wooley v. Maynard430 U.S. 705, 714 (1977). However, Ntaryland v. Universal
Elections, Inc.the Fourth Circuit upheld under intezthate scrutiny the Telephone Consumer
Protection Act's (“TCPA”) requirements that &DAD identify the ently sponsoring the call
and the entity’s phone numberedause it was a content-neltgrovision that furthered
important governmental interestddaryland v. Universal Elections’29 F.3d at 376-77. The
Fourth Circuit ruling was predioad largely on the fadhat the disclosure applied to all ADADs
regardless of contentid. at 376. Similarly, if the disclosuggovision in the istant case were
applied without regard to content, the couwtild apply a similar analis as that which was
applied inMaryland v. Universal Electionand find the provision constitutional. However, in
the instant case, the court finds § 16-17-44@guirements impermissible because they are
triggered on the basis of the speech’s content. For that limited reason, the court finds § 16-17-

446 an impermissible compulsion of speech.

’ Plaintiff's motion, in the alternative, for agliminary injunction is thereby rendered moot.
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3. Vagueness

Lastly, Plaintiff contends that several phrases within § 16-17-446 are unconstitutionally
vague such that they do not provide sufficieatice of the conduct prohibited and encourage
arbitrary enforcement. (ECF No. 14-1 at 19-28he phrases at issue are (1) “calls of a political
nature”; (2) “including, but not limed to, calls relating to politad campaigns”; (3) “in response
to a person with whom the tgleone solicitor has an existing lnusss relationshpi or has had a
previous business relationship”; (4) “the identifythe originating party”; (5) “the endorsement
of a candidate”; and (6) “nature of the call’ld.jy Defendant responds that Plaintiff lacks
standing to challenge the statute on the bakiagueness because his conduct falls squarely
within the core of the statute’s rastions. (ECF No. 17-1 at 14-15.)

A statute is vague where it (1) “fails to provide people of ordinary intelligence a
reasonable opportunity to understand what conduptrohibits” or (2) “auhorizes or even
encourages arbitrary and discriminatory enforcemerrown v. Town of Cary706 F.3d at
305-06. The vagueness doctrine does not regiee legislature to define terms with
“mathematical certainty” but instead commandst tiihe statute provide sufficient guidance for
an ordinary citizen t&now what it meansld. at 306.

While at first glance the couig not troubled that a person afdinary intelligence would
understand § 16-17-446, a substantive vaguenesgsana not warranted given the issue of
standing raised by Defendants. “One to whose conduct a statute clearly applies may not
successfully challenge it for vaguenesBarker v. Levy417 U.S. 733, 756 (1974). In this case,
Plaintiff's calls regarding the political campaigns of the FDCs were clearly of a political nature
and related to a political campaign. Plaintiff mas identified any previous relationship he had

with those who were called, so the court presuthasno such relationship existed. The entity
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originating the call was presumably Plaintiffssme organization of ¢hRepublican Party. The
call did not endorse a political candidate, budtéiad, the nature of the call was to conduct a
political question survey. Because the provisionthefstatute are clear applied to Plaintiff's
conduct, the court finds Plaiffthas no standing to challenge § 16-17-446’s constitutionality on
vagueness groundsSee Broadrick v. Oklahomall3 U.S. 601, 608 (1973) (“[Alny such
uncertainty has little relevance here, where fthallenger’s] conduct falls squarely within the
‘hard core’ of the statets proscriptions|.]").

B. Qualified Immunity

While at this posture, Plaintiff solely seekecthratory and injunctive relief regarding the
constitutionality of the stateobocall restrictions, Defendantaddress in their motion for
summary judgment the full meritd Plaintiff's § 1983 action. HAus, in addition to the requests
for declaratory and injunctive relief, Defemds also respond to any request for damages
Plaintiff may be seeking asresult of the allegedastitutional violation. $eeECF No. 17-1 at
16—20;see alsd&CF No. 1-2 at 18.) Defendants LaRosd &loyd contend thahey are entitled
to qualified immunity from damages. (ECF No. 17-1 at 16-20.)

The doctrine of qualified immunity shields gomment officials performing discretionary
functions from liability for civil damagesvhere “their conduct does not violate clearly
established statutory or constitinal rights of which a reasable person would have known.”
Harlow v. Fitzgerald 457 U.S. 800, 818 (1982). The stepsi@termining whether officials are
entitled to qualified immunity & (1) an inquiry into wheer the plainff has alleged a
deprivation of a constitional right and (2) whethidhat right was clearly established at the time
of the alleged violationRogers v. Pendleto249 F.3d 279, 286 (4th Cir. 2001). Under the facts

as established for the purposgfssummary judgmentRlaintiff has allegeda deprivation of a
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constitutional right. Howevethat right was not clearly estadiled because no other state or
federal court opinion had at thene of Plaintiff's arrest addssed the constitutionality of 8§ 16-
17-446. Moreover, Defendants’ arrest of Plaintiffs arguably consistenttiv the state attorney
general’s interpretation of theastite (which did not address acgnstitutional question) because
Plaintiff did not comply with the disciure requirements e statute.

For these reasons, Defendants LaRosa angidldoe entitled to qualified immunity for
any damages alleged by Plaintifith regard to Plaintiff’'s Fist Amendment claim under § 1983.

State L aw Claims: False | mprisonment and M alicious Pr osecution

In their motion for summary judgment, Defentiaargue that Plaintiff's state law claims
of false imprisonment and malicious prosecution are without merit because Defendants had
probable cause for Plaintiff's arrest. (ECF N@-1 at 20-23.) To estidh the claim of false
imprisonment, Plaintiff must show that f@adants intentionally restrained Plaintiffilawfully.

Law v. S.C. Dep'’t of Corr629 S.E.2d 642, 651 (S.C. 2006). To establish then@&malicious
prosecution, Plaintiff must establish that Defartdanstituted judicial proceedings against him
with malice andwithout probable causeld. at 648. Moreover, Plaiffit must show that the
proceedings were terminated in his favor #rat they resulted in injury or damagel.

The court agrees with Deferrda’ contention that the existee of probable cause bars
Plaintiff's state law claims. Plaintiff arguas$ length that Defendants did not possess probable
cause to arrest him.S€eECF No. 20 at 44-49.) However, tbeurt finds the issue of probable
cause straightforward. Probable aaisdefined as “a good faithlted that a person is guilty of
a crime when this belief rests on such grouadswould induce an ordinarily prudent and
cautious man, under the circumstances, to believe likewideries v. City of Columhis&889

S.E.2d 662, 663 (S.C. 1990).
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Defendants have demonstratdtht the FDCs requestegh investigation, which was
appropriately conducted regardinpolitical robocalls made ithin the FDCs’ districts.
Defendants’ investigation reaked that Plaintiff eitherviolated 8§ 16-17446’s blanketed
prohibition on political robocalls othat, even within an exceptido the statute or within the
state attorney general’'s guidané&daintiff failed to make the necessary identifying disclosures.
For any of those reasons, Defendgmbssessed probable cause to arrest Plaintiff. Therefore, the
court finds that Plaintiff's statew claims fail as a matter of law and that Defendants are entitled
to summary judgment for these claims.

CONCLUSION

For the foregoing reasons, the coOGRANTS Plaintiff's motion for partial summary
judgment (ECF No. 14), declaring S.C. Cod&&17-446'’s restrictionsn political robocalls
unconstitutional and issuing a permanent injuicigainst its enforcement in that regdrdhe
court thereforeDENIES AS MOOT Plaintiff's motion, in the alteative, for a preliminary
injunction (d.) and Plaintiff's motion to expedite tledurt’'s decision (ECF No. 25). The court
GRANTSIN PART Defendants’ motion for sumamy judgment with respéto Plaintiff’s state
law causes of action as well as Plaintiffredividual damage claims under § 1983 against
Defendants LaRosa and Lloyd. (ECF No. 17). The cBD&EMNIES IN PART Defendants’
motion for summary judgment reging Plaintiff’'s First Amendrant claim for declaratory and

injunctive relief. (d.)

® The court’s ruling applies to § 16-17-446’s pratiim of political robocalls as such was the

only issue before the court. The court has amdressed the statute’s constitutionality as it
relates to the ban of nunercial robocalls, and the court ognizes that the commercial speech
analysis would involve distinct considerationSee Cent. Hudson Gas & Elec. Corp. v. Pub.
Serv. Comm’n of N.Y447 U.S. 557, 562—-63 (1980) (“The Cohsion therefore accords lesser

protection to commercial speech than to other constitutionally guaranteed expression.”).
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ITISSO ORDERED.
8 ' :
UnitedState<District CourtJudge

June 10, 2014
Columbia,SouthCarolina

21



