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IN THE CIRCUIT COURT

STATE OF SOUTH CAROLINA )

COUNTY OF RICHLAND % CASE NO: 2012-CP-40-7790

.South Carolina Public Interest FOundatron,%

and William B. DePass, Jr., individually, )

and on behalf of all others 31m11ar1y srtuat )

ed, ) Order Granting
PlalntlffS, v ). Summary Judgment

) to Plaintiffs

\2 % : v

Senator John E. Courson, Senator Darrell )

Jackson, Senator Joel Lourie, Senator )

John L. Scott, Jr., and The State of South )

Carolina; g
Defendants. )

Act 17 of 2011 (“Act 177 or “the Act”) merged the R1chland County:“Electr on
Commission and the Richland County Board of Registration into one body known as the
Board of Elections and Voter Reglstratron for Richland County. Plalntlffs contend that
the Act Vlolates South Carohna Constitution Artrcle 0, § 34 (proh1b1t1ng special acts)
and Article VIII, § 7 (proh1b1t1ng smgle county acts)

Thrs actron came before the Court on August 9, 2013 on Cross-Motions for
Summary Judgment. James G. Carpenter represented the Plaintiffs. M1chae1 Hrtchcock
.represented the Defendant Senators. Emery Smith of the Attorney General’s Office
represented the State of South Carolina. . | | |

On July '3 1, 2013, Mr. Smith notified the Richland County Attorney’s office and
the Executive Director of the Board of Elections and Voter Registration for Richland
County of th1s action both by telephone and in writing, and he provided them with copies
of the pleadings. Neither the Richland County Attorney’s office not the Board of
Elections and Voter Registration for Richland County has made an vappearance or

contacted the Court to seek to participate in this action.
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The Attorne& General admitted in‘_hi.s Answer that Act 17 of 2011 may violate
beth Atticle ’I‘II, § 34 and Article VIII, § 7. The State filed no memorandum in oppositiqn |
| to the Plaintiffs’ Motion for Summary Judgment, an‘d took no position on the Plaintiffs’
- standing, Hov’vever,the Attorney General has iésned three a written opinionon this issue.
In 2007, the Attorney Generel issued en opinion to Senator Glenn McConnell that
the General.'Ass.ernbl-y’s very similar action with regéfd tov Char‘leston County in 2003
was unconstitutional (2007 WL 3244888, attached) (“McConnell Letter”).
* Second, in his McConnell I_etter the Attorney General referenced an earlier opin-
ion from 1977 arriving at the same conclusion:

In an opinion of this Office issued in 1977, we considered generally

. whether the General Assembly can.introduce legislation merging county
boards of voter registration and county election commissions on a county-
by-county basis. Op. S.C. Atty. Gen., January 5, 1977. We concluded
“such legislation would most probably be violative of that portion of Arti-
cle VIII, section 7 of the South Carolina Constitution of 1985, as amend-
ed, which proscribes laws for a spemﬁc county ?Id.

Idat *4
Thltd in an 0p1n10n 1ssued to Senator T1m Scott in 2012 conc‘erm.ng‘Act 17 of
2011, the very act at issue in this case, the Attorney General reiterated his opinion reggrd-
ing the Charleston act, and opined that he'would reach the same conclusion regarding re-
lating to Richland County (2012 WL 6061812, attached) (“Scott Letter”).

- We do not address hereln the constitutionality of Act 17 of 2011 under
- Art. VIII, § 7 of the South Carolina Constitution, which prohibits ““laws
for a specific county ....” However, we note that in an Opinion, dated Au-
*gust 14, 2007, we concluded that a similar local law, Act 127 of 2003, a
statute which abolished the Charleston County Board of Voter Registra-
tion and the Charleston County Election Commission and created instead
the Board of Elections and Voter Registration for Charleston County was
likely unconstitutional as being in violation of Art. VIII, § 7. See Op.
S.C. Atty. Gen., August 14, 2007 (2007 WL 3244888).




(2012 WL 6061812, n. 2) (emphasis added). Thus, the Attorney General has issued three
| opinions deted from 1977 to 2012 that the General Assembly’s action is unconstitutional.
The Defendant Senators eontend that the Plaintiffs lack standing to raise these

issues, and that the Act is Constitutional.

FINDINGS OF FACT
- Plaintiff South Carolina Public Interest Fouhdai;ion is a not for profit corpefation
organized and existing under the laws of the State of. South Carolina aﬂd dedicated to the
public in’eerest, including the proper application ene enforcement of the Soutﬁ Carolina
'Constitution.  Plaintiff William B. ﬂDePass, Jr. is a citizen, resident, taxpayer, and regis-
tered elector of Richland County.. He served as a member of fhe State Election Commis-
sion dufing the yeare 1988 through 1997, and he served as its Chairman during the years
1990 through 1997. He regularly serves as a Volunteer poll worker on election days.
Plamtlffs bring th1s action individually and on behalf of all others 31m11ar1y 51tuated
Defendants J ohn E. Courson, Darrell J ackson, Joel Lourle, and J ohn Scott, Jr. _ar’eb
“South Carolina Sehatérs from Richlend County; and they are named in their official ca-
bpacities. These Senators informed the Court that p'rior to the enactment of Act 312 of '
2008, the General Assembly had enacted many local aets combiriiﬁg the boards of regis-
tration and election in individual counties. | |
Similarly, in his Scott Letter, the Attorney General referenced the history ofa se-
ries of special and smgle county. acts related to these boards.
In 2008, pursuant to Act No 312, the General Assembly enacted legisla-
tion codifying the various local laws which had combined county elec-
tion commissions and board of voter registration. Such provisions are
found at § 7-27-10 et seq. Section 7-27-120 states that the purpose of Act

No. 312 is that “[b]y codifying the provisions for county boards of regis-
tration and election commissions, the General Assembly intends to pro-




vide greater public access to the statutory provisions for registering voters
and coordinating elections in this State.” Section 7-27-110 provides that
“It]hose counties that do not have combined boards of registration and
election commissions must have their members appointed and powers of
their boards and commissions as provided by Sections 7-5-10 and 7-13-
70.”

Richland County was, as of 2008, one of those counties. The Board of
Voter Registration and the Election Commission remained separate enti-

. ties. Thus, § 7-25-405 provided in 2008 that “the Richland County Elec-:
tion Commission and the Richland Board of Reg1strat10n must have their
members appomted and powers of their board and commission as provid-
ed by Sections 7-5-10 and 7- 13 70.” See also, Op S.C. Atty Gen., July 1,
2010 (2010 WL 3048334)

However, in 2011, by Act No. 17, the General Assembly rewrote § 7-27-
405 completely, altering Richland County’s election oversight structure.
The purpose of Act No. 17 of 2011, as stated in the Act’s Title, was “to
combine the Richland County Election Commission and the Richland
. County Board of Registration into a single entity.” Such legislation re-

quired one combined election body, a consolidation szmzlar to that legis-.
lated by local law in many other counties.

(2012 WL 6061812, *2-3) (empha51s added).
Prior to enactmg Act 312 of 2008 the General Assembly was aware of its hlstory
" of enacting a series of spec1a1, s1ng1e-county acts relatlng to county electlod commissions
and county boafds of ‘registration.. The General Assembly was also aware of the Attorney
General’s opinion in the McConnell Letter issued Augdst 14, 20b7 Accordingly, early in
the next term of the General Assembly, on February 14, 2008, Senators McCodnell and
Campsen introduced the bill that became Act 312 of 2008. Act 312 addressed all forty-
six counties in the state. Act 312 did not change the substance of the previous local and
special acts for individual counties, but rather seems to have been the General ‘Assem-
, bly’s. attempt to use one state-wide act to correct the Constitutional defects in all the spe-
cial and single county acts reiated to county election commissions and county boards of

registration election commissions.
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By Act 312, the General Assembly enacted general legislation governing county
boards of voter registration and county election comrnissions... Section 7-27-110 states:
“Those counties that do not have‘combined boards of regis_tration and election commis-
sions must have their members appointed and powers of ‘their‘ boards and commissions as
provided by Sectrons 7-5-10 and 7-13-70.” Likewise, as initially enacted Sect1on 7—
27—405 stated “The Richland County Election Commrssron and the Rlchland County

~'Board of Registration must have their members appointed and powers of their board and
commission as provided by Sections 7-5-10 and 7;13—70.;’ South Carolina Code Anno-
tated .§ 7-5-10 anthorizes the Governor to appoint members of county boards of registra-
tion, with the advice and consent of the Senate. South Carolina Code Annotated § 7-13-
70 authorizes the Governor to appointcounty commissioners of election, “upon the rec-
omrnendation of the senatorial delegation and at least'half of the members of the House

of ,Representatiyes from the respective counties.” Id Act312‘ of 2008 constituted the

o general law of the State of South Carolina gov_erning these appointrnents. |

" Three years later, the General-Assem_ny .enacted Act 17 of 261 1, which merged
the Richland County Election Commission and thev Richland County Board of Registra-
tion into one body known as the Board of Elections and Voter Registration for Richland®
County. Act 17 also changed the way the Chairrnan of the Board is appointed and reap-
pointed provided for a minimum budget for the newly formed Board, changed the way
that persons are appomted to this body, and established other criteria for the subsequent
appointments and retention of the members of this Board. Finally, Act 17 of 2011 abol-
ished the Richland County Board of Voter Registration and the Richland County Election

Comumission.
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" CONCLUSIONS OF LAW

L Plaintiffs Have Satisfied the Standard for Public Importance Standing.

On many occasions, Sou'ttharolivna courts have grahted public importance standf
ing to the South Caroliné Public interes§ Foendation or its founder M'rf Sloan to briﬁg de-
claratery judgment actions, and to coetest illegal or imconstifutional actiens of the Gen- |
‘eral Assembly or S’eate officers. Soéth Cafolina Public Interest Foundation v. Harrell,
378 S.C. 441, 663 S.E.2d 52 (2008), (General Assembly’s unconstitutional bobtaﬂing);
Sloan v. Wilkins, 362 S.C. 430, 668 S.E:2d 579 (2005), (General Assembly’s uncenstitu-
tional bebtailiﬁg); Sloan v. Sanford, 357 S.C. 431, 593 S.E.2d 470 (2004); (Governor
held a'commission from the Re'serve- of the United States Air Foirce); Sloaﬁ v. Friends of

_ Hunle}, Iﬁc.; 393 S.C. 152? 711 S.E.2d 895 (2011) (Freedom of Information Act vi‘olat‘ion’
by Defendants who were’afﬁliatedIWith the General 'Asserﬁbly). In Sloan v. De_partinent
of T rdnspbriatioﬁ A(Ladson_vRo‘adj,'the Supreme Courf reversed fhe Circuit, Court, and
i'uled, .“Sloan‘ has sta_nding becéuse ‘hehas alleged a misuse of the statutory erﬂergenc‘y’
'pfocurement pvrolvirieion and therefore an unlawful ‘expendi’.tu're by.public officials.” Id.
379 SC 160, 170-71, 666 S.E.2d 236, 241 (2008). - |

dn severel occasions, the South Carolina Supfeme Ceurt has extended public im-
portance standing.to' the South Carolina Publi.c.Int‘erest Foundation in cases when SCPIF
was a co-plaintiff With a citizen, residenf, taxpayer, and registered elector from the county
where the claim arose. McSherry v. Spartanburg County, 371 S.C. 586, 641 S.E.2d 431
(2007) (Spartanbﬁrg County); Soﬁth Carolina Public Interest Foundation v.'Juelicial

Merit Selection Com’n., 369 S.C. 139, 632 S.E.2d 277.(2006) (Beaufort County); Colle-
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ton County Taxpayérs Ass’n. v. School Dist. of Colleton County, 371 S.C. 224, 638
S.E.2d 685 (2006) (Colleton County).
- T_hé Supreme Court’s most recent statement of the standard for public impdrtahce o
sténding is slighfly differently from the previous statements of the rule.
Sloan presents a colorable claim that the Board is unconstitutionally
comprised, casting a cloud of illegitimacy which could marginalize the
important decisions of the Board. - We find resolution of this question is

certainly of importance and concern to the public and therefore hold Sloan
has standing to bring this challenge. '

South Carolina Public Interest Foundation v. South Carolina Transportation Infrastrug-
ture Bank, 2013 WL 2631079 (S.C. 2013) (emphasis added). Plaintiffs satisfy the Su-
prerr'le' Court’s staﬁdard. Plaintiffs have “present[ed] a éolorable claim that the Board birs
unconstitutibn_ally _comprised,” because the Act estéblishing the Board is‘unconstitutional.‘ .
The Plaintiffs are not the only ones whé hold this. opinion. As noted above, three
opinion létters from the Attorney General support Plaintiffs’ contentions. Plaintiffs have |
“presenf[ed] é CQlorable claim that the Board is u‘néonstitutionélly compriséd,” and have
~ ﬁlét the staﬁdaf& fdr public importance star‘iding.‘ South C"arélina Public fnierésf Foundi;; '
'tibn v. South Carélina Tr»ans'por"tation Infrastructure Bank, 2013 WL 2631079' (S.C. :
2013). Accordingly, this Courf grants public importancé Standing to the Plaintiffs to ad-
dress the issues of great public iméortance that they raise.
This Court also possesses jurisdiction under South ‘Carc')lina Constitutioﬁ Article
ITI, § 34 and Article VIII, § 7, and S.C. Code Anﬁ. '§15-53-10 et seq., the Uniform De- " °
- claratory J ﬁdgment Act. |
Coufts of record within their respective juriédic_tions shall have power to
declare rights, status and other legal relations whether or not further relief

is or could be claimed. No action or proceeding shall be open to objection
on the ground that a declaratory judgment or decree is prayed for. The




declaration may be either affirmative or negative in form and effect. Sueh
declarations shall have the force and effect of a final judgment or decree.

S.C. Code Ann. § 15-53-20 (emphasis added).

- IL Act 17 of .2011 Violates Article VIII, § 7.

~ The Generai Aesembly has returned to its unconstitutional practice of ‘enacti»ng
Special and single county legislation. Act 17 of 2011 violates Article V1I, §7of the Con-
stitution: “No laws fot a specific county shall be enacted.” The Supreme Court has re-
peatedly found such actions of the General Assem'bllyv unconstitutional. See, Knight v.:
Salisbury, 262 SC 565, 206 S.E.2d 875 (1974); Pickens County v. Pickens Cottnty Water
and Sewer Authority, 312 S.C. 218, 439 S.E.2d 840, 842 (1994); Torgerson v. Craver, 267
S.C. 558, 562-63, 230 S.E.2d 228, 229-30 (1976) (Charleston County Airport ’District_);k
Cooper River Park and Playground Commission v. Citj) of North Charleston, 273 S;C;
639, 259 S.E.2d -167 (1979) (statﬁte pltrporting to diminish cbmmiseion’s territbrial j'uri&

diction and transfer assets to city was unconstitutional sirigle county. legislation); Rich-

ardson v. McCutchen, 278 S.C. 117,292 S.E.2d 787 (1982) (two acts of the General As- E

“sembly changing the membership of the Williamsburg County Recreation Commission
~ were unconstitutional single county legislation); Hamm v. Cromer, 305 S.C. 305, 408
S.E.2d 227 (1991) (act thett changed method of appointment for members of governing
body of Newberry County Water and Sewer Authority was unconstitutional special legis-
lation and single county legislation); Davis v. thhland Countif Council, 372 S.C. 497,
642 S.E.2d 740 (2007) (an act that devolved the authority to .appointl memtvers of the
Richland County Recreation Commission from county’s legislative delegation to the
'county council was unconstitutioﬂalvspecial legislation and single county legislation).

‘ Accordingly, this Court finds Act 17 of 2011 is unconstitutional single county legislation.




III.  Act 17 of 2011 Violates S.C. Constitution Article IIL, § 34

Act 17 Vlolates Artlcle I, § 34’s restriction on special leglslatlon “The General
Assembly . . . shall not enact local or spec1a1 laws ... IX. ... Where a general law can
be made applicable, no special law shall be enacted . . . .’; S.C. Constitution, Article IH, § o
34. Act 17 fails to state any reason why a general lavn could not address those matters. |

' The Supreme Court explained the effect of Artlcle 1L, § 34.

Article III; § 34(IX) prohibits the enactment of a special law *“‘where a general
law can be made applicable.” This provision rot only limits special
legislation where existing general law is already applicable, but also
where it is possible to create general law which would be applicable. Duke
Power Co. v. South Carolina Public Service Commission, 284 S.C. 81, 326
S.E.2d 395 (1985); Seaborne v. Hartsville Rescue Squad, 269 S.C. 386, 237
S.E.2d 496 (1977).

- Article 11, § 34 (IX), however, does not proh1b1t all spec1al leglslatlon

. There must, however, be a substantial distinction having reference to
the subject matter of the proposed legislation, between the objects or
places embraced in such legislation and the objects and places excluded.
The marks of distinction upon which the classification is founded must be
such, in the nature of things, as will in some reasonable degree, at least,
account for or _]ustzfy the restnctton of the legislation.. '

Duke Power Co 284 S. C at 90 326 S E2d at 400 401 (1985) [quotlng '
Shillito v. City of Spartanburg, 214 S.C. 11,20, 51 S.E.2d 95, 98 (1948) ]. In
other words, the General Assembly must have a “logical basis and sound

reason” for resorting to special legislation. Gzllespze v. Pickens County, 197
S.C. 217,14 S.E.2d 900 (1941)

| Horry. County v. Horry County Higher Educ Com ‘n, 306 S. C 416, 418-19, 412 S E.2d
421 423 (1991) (empha51s added) The Act suggests no “marks of dlstmctlon upon
which the classification is founded'. . . as will . .. account for or justify . . . the leglsla- |
tion” related to Richland County Id. Act 17 contains no indication of anything unique
related to Richland County justifying this special and single county legislation. In Act
17, the General Assembly offered no “logical basis and sound reason” its creation and

enactment. Act 17 constitutes an unconstitutional local or special law, where a general
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law was already applieeble. It creates a special exception for Richland County, and it
thereby vioiates S.C. Constitution Article ITI, § 34. |
| South Carolinzt recognizes a limited exception to Article 111, § 34 when the legis-
lation furthersthe purposes of Home Rule by devolving the power ‘away from the legrsla—
turetoa county However Act 17 of 2011 does not quahfy for this exceptlon It impos-
es the General Assembly and its members into the governance of the County electlons
contrary to the letter and spirit of Home Rule. Furthermore, when the power is to be de-
‘volved from the legislature to the county, it sho_uld be tievolveci vstatewide and not on a
county-by-county, piecerneal basis. Hamm v. Cromer, 305 S.C. 305, 408 S.E.2d 227
(1991); Davis V. Richlarzd County C_ouncr’l; 372 SC 497, 642 S.E.2d 740 (2007). Act 17

of 2011 contravenes Home Rule and is unconstitutional. -

WHEREFORE, the Court:
1. Declares that Act 17 of 2011 violates S.C. Constituti‘on Article VIIL, § 7
~and Artiole 11, § 34, and is therefore in\iatlid;:"
2. Withholds ruling on Plaintiffs’ requests for costs and attorneys’ fees under
S.C. Code Ann. § 15-77-‘360 ff., until after Plaintiffs file an appropriate |

motion, supported by affidavit of counsel.

SO ORDERED, this - _ day of August, 2013.

Circul_t Judge Presiding
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